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UNI TED STATES OF AMERI CA
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Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Docket SE-14370
V.

M chael John Tayl or

Respondent .
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CPI Nl ON AND ORDER

Respondent, who is not represented by counsel,! has appeal ed
fromthe oral initial decision and order of Adm nistrative Law
Judge Patrick G Geraghty, rendered in this proceeding at the

concl usion of an evidentiary hearing held on April 25, 1996.% By

'Respondent was represented by counsel at the hearing.

An excerpt fromthe hearing transcript containing the
initial decision is attached.
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that decision, the |aw judge affirmed the Adm nistrator’s order,
suspendi ng respondent’s commercial pilot and flight instructor
certificate for 60 days, on allegations that he violated section
61.195(c) of the Federal Aviation Regulations (FAR), 14 C F.R
Part 61, by failing to give required flight instruction before
endorsing one of his students’ pilot certificate for solo cross-
country flight privileges.?

The facts giving rise to this conplaint were di scovered
during the course of an investigation into the crash of aircraft
N2150A, that occurred on February 11, 1995. One of respondent’s
students was operating the controls of N2150A, performng his
solo cross-country flight, at the tine of the incident. An FAA
i nvestigator subsequently exam ned the student pilot’s | ogbook,
and the entries did not support respondent’s endorsenent for solo
cross-country flight privileges because the student appeared to
have not received all of the flight instruction required by FAR §
61.93(c)(1)(i). A letter of investigation was sent to

respondent. Respondent produced a docunent that purported to

3FAR § 61.195(c) provided at the tinme of the allegations in
pertinent part as follows:

8§ 61.195 Flight instructor limtations.

The hol der of a flight instructor certificate is
subject to the followwng limtations...

(c) Endorsenment of student pilot certificate. He may
not endorse a student pilot certificate for initial
solo or solo cross-country flight privileges, unless he
has given that student pilot flight instruction
required by this part for the endorsenent....
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show t hat the necessary training took place on February 10, 1995.
The student’s | ogbook did not docunment any flight training for
that date, and, according to the investigator, respondent
admtted to himthat he only gave the student ground instruction
on that date. This enforcenent action foll owed.

Respondent nmakes numerous argunents in his appeal brief, al
of which we view as raising, essentially, tw issues for our
consideration.* First, he contends, the |aw judge shoul d have
di sm ssed the allegations under the Board s stal e conpl ai nt
rule.®> Secondly, respondent argues, the Administrator failed to
meet his burden of proof. The Adm nistrator has filed a brief in
reply, urging the Board to affirmthe | aw judge’ s decision.® For
the reasons that follow, we deny respondent’s appeal.

The Stal e Conpl aint |ssue:
According to the record, the Adm nistrator nmailed a Notice

of Proposed Certificate Action (NOPCA) to respondent via

‘Respondent also filed a notion to disqualify any Board
Menber who has ever been associated with either the Airline
Pilots’ Association or the International Association of
Machi ni sts and Aerospace Wrkers, claimng such a Menber m ght be
bi ased agai nst himsince, apparently, respondent is a formner
Eastern Airlines pilot. The notion is denied. A claimof
potential bias does not warrant disqualification.

®Under the Board’ s stale conplaint rule, 49 C.F.R § 821.33,
a conplaint that alleges offenses which occurred nore than 6
nmonths prior to the Admnistrator’s advising an airman as to his
reasons for a proposed certificate action, may be subject to
di sm ssal

o wi |l not consider respondent’s unauthorized response to
the Adm nistrator’s reply brief. Respondent neither requested
specific permssion to file it, nor established good cause for
its acceptance. 49 CF. R § 821.48(e).
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certified mail, on or about August 2, 1995, 9 days before the 6-
nmont h period expired under the stale conplaint rule. The NOPCA
was prepared and typed in the legal office and then placed in an
internal FAA mail systemso that it would be mailed fromthe
agency mailroom An internal tracking formwas prepared by a
menber of the legal office staff, by hand. On that form
respondent’ s address could be m sread as “16607 Tel egraph
Street,” because of the clerk’s handwiting. The correct address
is 6607 Tel egraph Street.

Respondent testified that he never received the NOPCA
Docunments produced by the Adm nistrator indicate that it was
placed in the mail by the FAA mailroom on August 3, 1995, and
that a return recei pt was never logged in to showif the mail had
been received. The envel ope was al so never returned to the FAA
On Novenber 9, 1995, FAA counsel discovered that the recei pt had
never been returned. She then nmailed the NOPCA by regul ar nail
whi ch respondent received.

The | aw judge ruled that dism ssal of the Admnistrator’s
order was not required under the stale conplaint rule.

Respondent contends this ruling is erroneous. Respondent asserts
t hat because his address appears to be incorrect on the FAA
internal mail tracking form we should assune that the
correspondence was al so incorrectly addressed. W disagree.

The actual NOPCA had the correct address typed on the face of the
correspondence, as does every other piece of correspondence that

appears in the Board' s case file. W think it is nore |likely



5
that the envel ope was typed with the correct address.’

Respondent al so argues that the order should be dism ssed as

stale, at least with regard to its application against his
commercial certificate, as opposed to his flight instructor
aut hori zation. Respondent correctly notes that the NOPCA
proposed suspending only his flight instructor authorization.
When the order was issued, however, the Adm ni strator ordered
suspension of the flight instructor authorization of his
commercial certificate and any other airman certificates he
hol ds. Respondent suggests that because the Adm nistrator may
have di scovered this om ssion fromthe NOPCA during the infornmal
conference, which respondent did not attend, he was prejudiced in
his ability to defend agai nst the enforcenent action. W reject
this argunent. Respondent’s attorney of record participated in
the informal conference by tel ephone. Therefore, respondent,
t hrough counsel, had notice of the change, and counsel was
clearly prepared at the hearing to defend the issue. Since there
is no evidence that respondent was prejudiced by the change, we
think that any error in the issuance of the order was harnl ess.
Sufficiency of the evidence:

Respondent asserts that the Admnistrator failed to

establish by a preponderance of the evidence that he did not give

'Board precedent supports the |aw judge’s finding that good
cause existed for the Admnistrator’s delay in re-serving the
NOPCA by regular mail. Admnistrator v. Gelman, 5 NISB 196
(1985) (Good cause found where NOPCA was nmailed alnost 1 nonth
before the expiration of the 6-nonth period and neither the
(continued.))
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the required flight instruction to his student before he endorsed
the student’s student pilot certificate for solo cross-country
privileges. Respondent clains that the |aw judge’'s credibility
determ nation in favor of the Admnistrator’s w tness should be
reversed. He asserts that the FAA investigator’s testinony was
fabricated. He also contends that his attorney was prevented
fromrebutting the Adm nistrator’s witness’ rebuttal testinony.
Finally, respondent argues that his student was not required to
take the flight instruction required by FAR 8§ 61. 93 because he
had accrued over 1,000 hours of flying tinme approximtely twenty
years ago, when he was a Navy pilot. W reject all of these
contenti ons.

The record reveals that when the student was initially asked
to produce evidence of his training, all he produced was his
| ogbook. Only in response to the letter of investigation, did
respondent then produce what he clained was all the evidence he
had to show the necessary flight training was acconpli shed.
According to the testinony of the investigating FAA inspector, he
reviewed this evidence and found that it was inconsistent with
the | ogbook entries, because the |ogbook did not show that any
flying time was | ogged on the days when the student supposedly
took the flight training. Wen he questioned respondent on the
matter, respondent admtted that he had given the student only

ground instruction on certain of the required maneuvers. The

(..continued)
envel ope or return recei pt were returned).
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i nvestigator prepared a menorandum of this conversation.
Respondent denies that this conversation ever took place.

Prior to the hearing, respondent produced additi onal
docunents, including a flight review checklist. (R 2) Various
maneuvers and other areas of instruction are listed therein, and
certain itens are initialed and dated by both respondent and his
student. Both contend that this docunentation disproves the
Adm ni strator’s all egati ons.

The | aw judge rejected respondent’s clains, finding they
| acked credibility. As we have stated repeatedly, see, e.g.,

Adm nistrator v. Rivera and Helivan Helicopters, Inc., NISB O der

No. EA-4419 at 5 (1996), and cases cited therein, the |aw judge
sees and hears the witnesses, and he is in the best position to
evaluate their credibility. Absent sonme conpelling reason that
persuades us that a law judge’'s credibility determnation is
inconsistent wwth the overwhel m ng wei ght of the evidence, we
will not disturb his findings.® Respondent offers no persuasive
reason to disturb the findings of the law judge in this

particul ar proceeding.®

8As to respondent’s claimthat he was prejudiced by the | aw
judge’s refusal to permt surrebuttal, we agree with the
Adm ni strator that respondent’s counsel was given anple
opportunity to cross-exam ne the wtnesses, and that additional
testi nony woul d have been superfluous. It was not an abuse of
di scretion for the law judge to deny the request.

’Respondent al so chal | enges the sanction as too harsh, but
establ i shes no reason why we should not defer to the period of
suspension the Adm nistrator has sought. 1In any event, we think
the sanction is appropriate for the viol ati ons proved.
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ACCORDI NGLY, I T IS ORDERED THAT:
1. Respondent’ s appeal is deni ed,;
2. The law judge’ s initial decision is affirned; and
3. The 60-day suspension of respondent’s conmerci al
certificate, flight instructor certificate, and any other airnman
certificate held by respondent, shall begin 30 days after service

of this order.?°

HALL, Chairman, FRANCI S, Vice Chai rman, HAMVERSCHM DT, GOG.I A,
and BLACK, Menbers of the Board, concurred in the above opinion
and order.

For the purpose of this order, respondent nust physically
surrender his certificates to a representative of the Federal
Avi ation Adm ni stration pursuant to FAR 8§ 61. 19(f).



